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Introduction

On 10 April 2025, the Minister of Foreign Affairs requested the Advisory Committee on Issues of Public
International Law (hereinafter: CAVV) to prepare an advisory report on the following issue:

Would it be legally expedient, under article 41 of the Articles on Responsibility of States for
Internationally Wrongful Acts (ARSIWA), for the law to develop in such a way that the commission
by a state of a serious breach of a peremptory norm of general international law (jus cogens) could
have particular legal consequences in addition to those set out in article 41, for example the lifting
of the state’s immunity in respect of its property? If so, under what conditions would this be legally
expedient?

It appears from the Minister’s letter' that this request was connected with the CAVV’s advisory report
no. 48 (20 December 2024) in which the CAVV advised on the confiscation of foreign state property.
In that report, the CAVV concluded that the immunity of state property under international law is

an obstacle to confiscation of a central bank’s assets. It also concluded that invoking the right to

take countermeasures in the general interest in order to justify confiscation may be open to legal
challenge because the intention would be to pursue an object not envisaged by the International Law
Commission (ILC).?

The Minister points out that the options for using the Central Bank of Russia’s assets for the benefit of
Ukraine are still being explored through various international initiatives.

The Minister therefore requests the CAVV to consider whether, in addition to invoking
countermeasures under article 49 et seq. of the ARSIWA, the regime of particular legal consequences
under article 41 of the ARSIWA can be invoked.® The Minister requests the CAVV to advise, in
particular, on whether it would be legally expedient for the law to develop with regard to the legal
consequences not expressly mentioned in article 41 of the ARSIWA, particularly the lifting of the
immunity of state property.

The CAVV would point out that there is no definition of ‘legal expediency’. However, it understands
the Minister’s question to mean: to what extent would such a development of the law be desirable

or effective in the context of the challenges posed in today’s world? The CAVV is somewhat hesitant

to express an opinion on the expediency of a development of future law (lex ferenda) since its usual
remit is to advise on the law currently in force (lex lata). Nonetheless, the CAVV is more than willing
to comply with the Minister’s request for advice. It will not advise as such on the political desirability
or feasibility of a development of the law relating to the particular consequences of breaches of
peremptory norms of general international law. It will, however, advise on how such a development
of the law relates to basic principles of the international legal order, particularly sovereignty and state
immunity.

In this advisory report, the CAVV first outlines the concept of peremptory norms of general
international law, as well as the (particular) legal consequences of committing a serious breach of a
peremptory norm under current international law (part I). It then goes on to discuss the regime of
state immunity and how it relates to peremptory norms of general international law, once again on
the basis of current international law (part II). After briefly explaining the conditions for development
of international law (part III), the CAVV then addresses the expediency of a development in regard of
the lifting of state property immunity as a further particular legal consequence of a serious breach

of a peremptory norm of general international law (part IV). The final part (part V) briefly discusses
alternatives for compensation under the law as it stands. The report concludes with a summary of its
recommendations..

Particular legal consequences of a peremptory norm of general international law
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- Part |

Peremptory norms of general international law and
particular legal consequences of serious breaches of
peremptory norms

As the CAVV indicated in advisory report no.

41, the concept of jus cogens, or peremptory
norms of general international law, concerns
rules that protect the fundamental values of

the international community. These norms

are hierarchically superior to other rules of
international law and are universally applicable.*
An important characteristic of jus cogens is that
it concerns rules accepted and recognised by

all states as norms from which no derogation

is permitted.’ This means, for example, that
treaties or binding resolutions of international
organisations that conflict with peremptory
norms of general international law are void.®
However, it is not entirely clear which norms
belong to the category of peremptory norms

of general international law. In 2022, in the
annex to the conclusions on identification

and legal consequences of peremptory norms

of general international law, the ILC gave

the following examples: the prohibitions of
aggression, genocide, crimes against humanity,
racial discrimination and apartheid, slavery,
and torture; the basic rules of international
humanitarian law; and the right of self-
determination.” For the purposes of this advisory
report, it is important to note that international
law has attached particular legal consequences to
serious breaches of peremptory norms of general
international law. These legal consequences are
set out in article 41, paragraphs 1 and 2 of the
ARSIWA, while scope for further development
of the law is left open by article 41, paragraph

3 of the ARSIWA. This section will first consider
the concept of ‘serious breach’ as a condition for
the occurrence of particular legal consequences
under article 41 of the ARSIWA (section 1).

Next, it will briefly discuss the particular legal
consequences specified in article 41, paragraphs
1 and 2 of the ARSIWA (section 2), and address
the development of the law envisaged in article
41, paragraph 3 of the ARSIWA (section 3), as it
pertains to this advisory report.

-1
Serious breaches of peremptory norms of general
international law (article 40, paragraph 2 of the ARSIWA)

Article 41 of the ARSIWA applies only to serious
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breaches of peremptory norms of general
international law. This concept is defined further
in article 40, paragraph 2 of the ARSIWA, which
provides that a breach of a peremptory norm
can be classified as serious if it involves a gross
or systematic failure by the responsible state

to fulfil the obligation. According to the ILC’s
commentary to article 40, a breach has to be
carried out in an organised and deliberate way
in order to qualify as a systematic failure.® By
contrast, the term ‘gross’ refers to the intensity of
the breach or its effects. In other words, it refers
to violations of a flagrant nature, amounting

to a direct and outright assault on the values
protected by the rule.’ It should be noted that the
ILC’s commentary indicates that the following
factors are important in determining the
seriousness of a violation: the intent to violate
the norm; the scope and number of individual
violations; and the gravity of their consequences
for the victims.'° The ILC added that some of the
peremptory norms in question, most notably the
prohibitions of aggression and genocide, by their
very nature require an intentional violation on a
large scale.!

In the CAVV’s opinion, the prohibition of
aggression has undoubtedly acquired the status
of a peremptory norm of general international
law, as recently determined by the ILC and
confirmed in previous CAVV advisory reports. As
is also apparent in its previous reports, the CAVV
believes there is sufficient evidence, including
resolutions of the UN General Assembly, to
establish that Russia has committed aggression
against Ukraine, and that Russia’s war is
resulting in serious breaches of the prohibition of
aggression.'?

-2

Particular legal consequences of serious breaches of pe-
remptory norms of general international law (article 41 of
the ARSIWA)

The ILC has specified the following in article
41 of the ARSIWA concerning particular legal
consequences:

‘1. States shall cooperate to bring to an end
through lawful means any serious breach within
the meaning of article 40.

2. No State shall recognize as lawful a situation
created by a serious breach within the meaning
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of article 40, nor render aid or assistance in
maintaining that situation.

3. This article is without prejudice to the other
consequences referred to in this part and to such
further consequences that a breach to which this
chapter applies may entail under international
law.’

In its advisory report no. 41, the CAVV dealt at
length with the particular legal consequences
of serious breaches of peremptory norms of
general international law. It noted that article
41, paragraphs 1 and 2 of the ARSIWA contain
three obligations for states when responding
to serious breaches of peremptory norms of
general international law, including violations
of the prohibition of aggression, namely: (1)
the obligation to cooperate in order to bring
the breach to an end, (2) the obligation not to
recognise as lawful the situation created by
the breach, and (3) the obligation not to render
aid or assistance in maintaining that situation.
These particular legal consequences have been
set out in article 41, paragraphs 1 and 2 of the
ARSIWA and have recently been reaffirmed by
the ILC in conclusion 19 of the draft conclusions
on identification and legal consequences of
peremptory norms of general international
law. As noted in the CAVV’s advisory report no.
41, these obligations form part of customary
international law and are therefore, in principle,
binding on all states.™

The above does not preclude the possibility that
other legal consequences may be attached to
serious breaches of peremptory norms of general
international law. The ILC explicitly left open

this possibility by including a savings clause

in article 41, paragraph 3. This clause states

that article 41 is without prejudice to the other
consequences referred to in Part Two of the
ARSIWA and to such further consequences that a
serious breach of a peremptory norm may entail
under international law. The other consequences
set out in Part Two of the ARSIWA primarily
consist of obligations for the state responsible

for the breach, including obligations to bring

the breach to an end, to provide restitution, full
compensation and satisfaction, including the
punishment of the individuals responsible, and to
provide appropriate assurances and guarantees of
non-repetition.'*

Particular legal consequences of a peremptory norm of general international law

-3
Possibility of development of the law (article 41, paragraph
3 of the ARSIWA)

As noted in section 2, when the ARSIWA were
adopted in 2001, the ILC explicitly left open

the possibility that the law on particular
consequences could develop further. In the
commentary to article 41, the ILC noted that
paragraph 3 ‘reflects the conviction that the legal
regime of serious breaches is itself in a state

of development’ and that article 41 ‘does not
intend to preclude the future development of a
more elaborate regime of consequences entailed
by [serious] breaches.” When the ILC came to
consider particular legal consequences again in
the context of the draft conclusions it adopted in
2022 on identification and legal consequences of
peremptory norms of general international law,
it did not add any other legal consequences to the
list than those discussed in the previous part of
this section. However, it did add a savings clause
to draft conclusion 19, paragraph 4 which is
largely consistent with the substance of article 41,
paragraph 3 of the ARSIWA.* It is worth noting,
however, that the accompanying commentary
—unlike the 2001 commentary — does not
provide further clarification about the clause’s
application to future developments of the law.
The ILC would therefore seem to be suggesting
that the legal regime relating to particular legal
consequences is no longer evolving to the same
extent as in 2001.

Nonetheless, the ILC did add a new savings
clause. Draft conclusion 22 of the draft
conclusions on identification and legal
consequences of peremptory norms of general
international law states that the draft conclusions
are without prejudice to consequences

that specific peremptory norms of general
international law may otherwise entail under
international law. According to the accompanying
commentary, the reason for this draft conclusion
is the methodology used by the ILC for its study.
As the draft conclusions only address jus cogens
rules in general terms, the possibility cannot be
excluded that individual peremptory norms of
general international law may themselves have
legal consequences that are distinct from the
general legal consequences identified in the draft
conclusions.'® The following section will address
a legal consequence related to the lifting of
immunity as discussed by the ILC in this context.
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- Partll
Immunity and peremptory norms of general
international law

The issue of immunity was addressed in
passing by the ILC in its draft conclusions

on identification and legal consequences of
peremptory norms of general international law,
which it adopted in 2022. In its commentary,
the ILC specifically referred to international
crimes and their possible consequences for the
immunity of state officials and the jurisdiction
of national courts.” The Special Rapporteur had
initially proposed including a draft conclusion
on the effects of peremptory norms of general
international law on immunity, which would
have provided for an exception to the immunity
of state officials who have committed a crime in
breach of a peremptory norm.'® This proposal
was in line with a parallel study undertaken

by the ILC on the immunity of state officials
from foreign criminal jurisdiction, on which
the CAVV published an advisory report (no.

43) in 2023."° However, the proposal was not
well received by the ILC members. This was
connected with the controversy within the

ILC about the aforementioned study on the
immunity of state officials from foreign criminal
jurisdiction. Draft article 7 of that study, which
was intended to limit the functional immunity
(immunity ratione materiae) of state officials

for specific international crimes, had come in
for such criticism that the draft article had to

be adopted by vote.? ILC members who had
voted against draft article 7 now also opposed
the Special Rapporteur’s proposal to include

a draft conclusion that would provide for an
exception to the immunity of state officials in
cases of breaches of peremptory norms of general
international law. This was therefore replaced
by the general savings clause contained in draft
conclusion 22.%* Also noteworthy is the fact that
the possible effects of peremptory norms of
general international law on state immunity
were disregarded in the proposal and not even
discussed in the commentary to conclusion 22.
In its 2022 draft conclusions, the ILC did not
therefore address the subject of particular legal
consequences related to state immunity that may
have developed since 2001.

Under current international law (lex lata), the
lifting of state immunity does not constitute a

Particular legal consequences of a peremptory norm of general international law

particular legal consequence of a serious breach
of a peremptory norm of general international
law. Where a breach is classified as a serious
breach of a peremptory norm of general
international law, this does not mean that the
immunity of the state accused of committing the
breach lapses.

The judgment of the International Court of
Justice (IC]) in the Jurisdictional Immunities

case is of particular note in this case. This case
was brought by Germany against Italy for the
failure by the Italian courts to respect Germany’s
jurisdictional immunity in relation to German
war crimes committed against Italian citizens
during the Second World War.?? In its defence,
Italy invoked, among other things, peremptory
norms of general international law, arguing

that the rules on state immunity conflict with
peremptory norms.” In its 2012 judgment, the
IC] rejected this defence, holding that there was
no (direct) conflict between the rules on state
immunity and peremptory norms of general
international law. It noted that the rules on

state immunity are of a procedural nature and
concern the question of whether a state’s courts
can exercise jurisdiction, whereas peremptory
norms of general international law are of a
substantive nature and raise issues of lawfulness
and unlawfulness.?* Moreover, the IC] rejected
the argument that, in the absence of a direct
conflict, rules of international law of a lower
status could not be applied if this would hinder
the enforcement of peremptory norms of general
international law.*

As international law stands at present, the

legal consequences of (serious) breaches of
peremptory norms of general international law
cannot be derived as such from the hierarchically
superior status of jus cogens. Peremptory norms
of general international law cannot therefore be
invoked to circumvent or override rules of state
immunity. There must always be a direct conflict
between peremptory norms and other rules of
international law if the latter category is to be
rendered inoperative.?

This does not mean that no further particular
legal consequences are possible in the case

of (serious) breaches of peremptory norms of
general international law. It simply means that
they are subject to the ordinary processes by
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which international law develops, as explained
below. Specifically, such legal consequences
will occur only if states conclude a treaty on
the matter or if a relevant rule of customary
international law is formed.

In its advisory report no. 43 referred to above,
the CAVV stated that a rule of customary
international law has formed under which the
functional immunity of state officials from foreign
criminal jurisdiction does not apply to crimes
under international law for which individual
responsibility and universal jurisdiction have
been accepted under customary international
law.?” However, such a rule has not formed in
respect of breaches of peremptory norms of
general international law in the context of state
immunity from jurisdiction and execution.

This is also in keeping with Dutch case law.*®
Recent decisions by Dutch courts on requests

for recognition and enforcement of Ukrainian
judgments also show that violation of the
prohibition of aggression does not, for the time
being, constitute a ground for setting aside state
immunity.?® Although the Ukrainian judgments
provide that the Russian state (and Gazprom as its
alter ego) is not entitled to immunity on account
of its aggression against Ukraine, the Dutch courts
have ruled that they lack competence due to
Russia’s immunity, citing the ICJ’s judgment in

the Jurisdictional Immunities case. It is therefore
apparent from this case law that the seriousness
of the breach and the nature of the relevant rules
as peremptory norms of general international law
have no legal consequences for the immunity of a
foreign state, even in a case of aggression.

- Partll
Development of international law

Under current international law, the lifting of
state immunity does not constitute a particular
legal consequence of serious breaches of
peremptory norms of general international

law. The question therefore arises of whether

a development of the law is warranted, in other
words whether it would be advisable, in addition
to the particular legal consequences expressly
referred to in article 41, paragraphs 1 and 2 of the
ARSIWA, to work towards further consequences,
in particular the lifting of immunity, especially
immunity from execution with respect to state
property. Before advising on whether such a

Particular legal consequences of a peremptory norm of general international law

development of the law would be expedient,
the CAVV will explain how developments of
international law occur.

International legal norms develop (evolve), in
principle, on the basis of treaties or customary
international law, which are the most important
sources of international law.

States can conclude a treaty with each other
stipulating that the confiscation of foreign state
property is permissible in the event of breaches
of peremptory norms of general international
law. However, such a treaty applies only between
the parties and does not create any obligations
for states that have not ratified it.*° It follows, for
example, that the property of a foreign state that
has not become a party to the treaty cannot be
confiscated. Given the prevailing ‘treaty fatigue’,
it is also questionable whether there is actually
any desire to conclude a treaty on this subject.

Any development of the law regarding the
particular consequences of serious breaches of
peremptory norms of general international law
could occur through customary international
law — but only if the formal conditions for the
development of customary law are met. In
accordance with the prevailing doctrine on
identification of customary international law,

as set out in the ILC’s ‘Draft conclusions on
identification of customary international law’
(2018),%? a (new) rule of customary international
law comes into existence only if there is general
state practice that is accepted as law.>® State
practice is considered general if it is sufficiently
widespread, representative and consistent.> It is
not necessary for all states to have participated in
the practice in question.*> However, the practice
of ‘specially affected states’ should be taken

into account. These are states ‘whose interests
are specially affected’ and ‘are particularly
involved in the relevant activity or are most
likely to be concerned with the alleged rule’.* The
CAVV would also note the role of the ‘persistent
objector’ state, which can oppose a rule of
customary international law while that rule is in
the process of formation (in statu nascendi); such
a rule is not opposable to the state concerned.®’
It follows that even if a rule of customary
international law permitting confiscation is
formed on the basis of the practice of other
states, a state can still oppose — and is therefore
not bound by - that rule. A rule of customary
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international law permitting confiscation could
also develop at regional level, for example in
Europe, but would only be binding on the states
that endorse it.3® Such a rule would not then be
opposable to third states.

In certain cases, new customary international
law can emerge quickly, despite the relatively
strict rules governing its formation. The ICJ held
in the North Sea Continental Shelf cases that

‘the passage of only a short period of time is not
necessarily, or of itself, a bar to the formation
of a new rule of customary international law’.*°
This is most likely to be the case at critical
junctures in world politics, when a discrepancy
arises between existing rules and new political
or moral ideas.”’ In this respect a tipping

point may be reached, where existing rules of
customary international law quickly disappear
as a consequence of changing state practice and
new rules are formed.*' The question of whether
the Russian aggression against Ukraine can be
regarded as such a critical juncture or tipping
point need not be answered. But even if that
question were to be answered in the affirmative,
in the case of ‘instant custom’ sufficiently
widespread state practice, based on a belief that
the practice is legally obligatory (opinio juris), is
still required in order to generate the formation
of a new rule. If Russia were to oppose such a
development of the law, the new rule could not
be invoked against it.

- Part v

Expediency of a development of the law relating
to further particular legal consequences of
serious breaches of peremptory norms of general
international law

Having explained the law as it stands (lex lata)
and the modalities for its development, the CAVV
will now examine whether such development of
the law (lex ferenda) on further particular legal
consequences of serious breaches of peremptory
norms of general international law would be
expedient or desirable, in particular the lifting of
immunity from execution with respect to state

property.

The CAVV recognises that reasons may
conceivably exist for attaching new particular
legal consequences, such as the lifting of
immunity, to serious breaches of a limited
category of peremptory norms of general

Particular legal consequences of a peremptory norm of general international law

international law. A legal consequence of this kind
could, in particular, contribute to the realisation
of international law. Peremptory norms of general
international law are aimed at protecting
fundamental values.* It follows that in the event
of a breach of obligations arising from these
norms, all states are deemed to have a legal
interest in ensuring compliance and are entitled
to invoke the responsibility of the state
committing the breach.® The ILC has indicated in
this connection that states other than the injured
state may submit a claim for reparation to the
responsible state.** A development of the law that
also allows for the immunity of states and their
property to be set aside could enhance the
effectiveness of international law, particularly if
the proceeds of any confiscation could be used to
compensate an injured state and/or individual
victims. Moreover, setting aside state immunity
could have a stronger preventive and deterrent
effect: the potential loss of state property might
possibly induce a foreign state to refrain from
committing an intended breach of a peremptory
norm of general international law.

Although the CAVV can understand the arguments
in favour of a development of the law that
amounts to setting aside state immunity from
execution in the event of breaches of peremptory
norms of general international law, it considers
that such a development would not be desirable
or plausible for various reasons:

(a) State immunity is intrinsically linked to the
principle of the sovereign equality and
independence of states. The exercise of foreign
jurisdiction over sovereign acts or over property
used or intended for public purposes is
incompatible with this undisputed pillar of the
international legal order. Even greater
importance is attached to immunity from
execution than to immunity from jurisdiction. Fox
and Webb observe in this connection that ‘[e]
nforcement against State property constitutes a
greater interference with a State’s freedom to
manage its own affairs and to pursue its public
purposes than does the pronouncement of a
judgment or order by a national court of another
State’.> Setting aside state immunity from
execution would not only infringe the sovereignty
and independence of a foreign state, but also
jeopardise the exercise of essential government
tasks and could thus undermine the functioning
of a state. The CAVV believes that it would not be
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the obvious choice to focus specifically on this
rule when considering the possible development
of new law aimed at giving states more
opportunities to take action against serious
breaches of peremptory norms of general
international law.

(b) Further particular consequences, such as the
lifting of immunity of state property, do not take
effect automatically but instead are subject to the
rules on the formation of customary
international law (see part II). This means that a
sufficient critical mass of states must be
supportive of the legal development in question.
As explained in part III, a rule of customary
international law normally emerges on the basis
of widespread, representative and consistent
state practice that states accept as law. It may be
possible to count on support for the possible
confiscation of Russian financial assets being
forthcoming from some of Ukraine’s allies, but by
no means from all states; after all, states have
always regarded immunity of state property from
execution to be the ‘last bastion’ of state
immunity.*t

(c) How a particular legal consequence, as
discussed here, might affect the Netherlands itself
also needs to be considered. Such a development
of the law could enable other states to disregard
the rules of state immunity and not only freeze
but even confiscate Dutch state property and
official financial assets on the basis of alleged
serious breaches of peremptory norms of general
international law committed by the Netherlands.
Depending on the specific circumstances of any
such scenario, this might have significant
repercussions for the sovereign interests and
financial stability of the Netherlands. However
unlikely such a scenario may seem, it cannot be
ruled out categorically. The question of whether it
would be in the long-term interests of the
Netherlands for the law to develop in this way
therefore needs to be considered.

(d) A further particular consequence of the lifting
of state immunity and immunity of state property
in the event of serious breaches of peremptory
norms of general international law would not be
confined to holding another state responsible.
The imposition of a legal consequence of this kind
would also bring with it a unilateral
determination of the nature of a norm as being
peremptory, the occurrence of a breach, the

Particular legal consequences of a peremptory norm of general international law

breach’s classification as serious, the obligation of
reparation and compensation, and hence the
(forced) implementation of the responsibility of
another state.

The lifting of state immunity can be considered an
additional form of self-help by states, which puts
further strain on the multilateral nature of the
international legal order. Unilateral lifting of state
immunity should therefore be provided for
multilaterally, ideally in a treaty. Specifically, this
could be done by amending the UN Convention on
the Jurisdictional Immunity of States and Their
Property, in particular Part IV on state immunity
from measures of constraint.*” However, an
amendment to this Convention itself, which has
not yet entered into force, cannot be taken for
granted. It is worth noting here that the
Netherlands made the following declaration,
among others, upon acceding to this convention in
April 2025: ‘The Kingdom of the Netherlands
interprets the Convention as not precluding the
possibility of restricting State immunity in case of
war crimes or crimes of aggression as recognized
by the international community and in
accordance with international law.”*® The
declaration refers to the interpretation of the
Convention, but it should be clear that even now
the Convention itself does not provide for any
restrictions on state immunity with regard to war
crimes or the crime of aggression. The reference
to the possibility of restricting state immunity as
recognised by the international community and in
accordance with international law would
therefore seem more likely to indicate a possible
reliance on UN decisions and customary
international law.

The Netherlands, together with like-minded states,
could work towards concluding a treaty that has
regional scope or to the formation of regional
customary law that provides for further particular
legal consequences, such as the lifting of
immunity in the event of breaches of peremptory
norms of general international law. Within the
Council of Europe, possibly through CAHDL* the
theme of state immunity, which gave rise to the
1972 European Convention on State Immunity®*
(to which the Netherlands has been party since
1985)>! could be readdressed. The CAVV would
point out that this convention has been ratified by
only a small number of states and contains (in
article 23) a rule providing for almost absolute
immunity from execution. The European Union
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could also make useful contributions in this area,
particularly within the framework of the
Working Party on Public International Law of the
Council of the European Union (COJUR).>? As
already noted, however, the Netherlands should
bear in mind here that the particular legal
consequences relating to immunity as provided
for in such a convention or in customary law
could not, in principle, be invoked against third
states that have not ratified the convention or do
not support the rule of customary law.

The CAVV would also point out that decisions by
organs of a multilateral organisation such as the
United Nations (the Security Council, General
Assembly or IC]) that classify conduct as a serious
breach of a peremptory norm of general
international law do not automatically entail
particular legal consequences, such as the lifting
of state immunity. Nor is this the case even where
these decisions remind the responsible state of its
obligation to pay compensation and establish a
mechanism for legal redress.

In the case of the Russian aggression towards
Ukraine, the General Assembly has strongly
deplored this aggression,> declared that the
attempted annexation of Ukrainian regions lacks
validity under international law,** and recognised
that Russia should be held to account for its
aggression in violation of the UN Charter and has
a duty to make reparation for the injury,
including any damage, caused by its violations
within or against Ukraine.*

However, these resolutions are not binding as
such; the General Assembly has not
independently imposed international obligations
on Russia and other member states.>
Consequently, although member states
themselves may proceed to implement General
Assembly resolutions, when doing so they are
obliged to act in accordance with international
law, including the law on state immunity. It is
worth noting that the General Assembly did not
recommend setting aside the immunity of
Russian state property, perhaps because
confiscation of the official financial assets of a
major power such as Russia could sow division
within the international community. It is also
noteworthy that although the General Assembly
recognised the need for the establishment of a
mechanism for reparation for damage, loss or
injury,”’it did not itself establish such a
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mechanism in the form of a subsidiary organ of
the General Assembly.® If it had done so, any
subsequent decisions would have had much
greater legitimacy than if a (limited) number of
member states were to undertake their
implementation (see Part V for the Register of
Damage set up within the Council of Europe).
Finally, it should be noted that the General
Assembly resolutions affirming, in principle, the
protection of Ukraine’s sovereignty, independence
and territorial integrity were adopted by large
majorities (with 140 (or more) in favour, around 5
against and some 35 abstentions), whereas the
resolutions supporting more concrete measures
against Russia, such as the General Assembly
resolution on reparation, were adopted by smaller
majorities (with fewer than 95 member states in
favour and a larger number against).>®

(e) In view of the current uncertainty about what
rules constitute peremptory norms of general
international law, it will not always be clear what
conduct by states can lead to the lifting of
immunity. The list of rules identified by the ILC in
2022% as having the status of peremptory norms
of general international law is explicitly described
as non-exhaustive, which could open the way for
a wide range of claims regarding the status of
rules of international law as peremptory normes. It
should also be noted that in the case of some of
the examples cited by the ILC - the prohibition of
crimes against humanity and the fundamental
rules of international humanitarian law — neither
the scope nor the content of the (alleged)
peremptory norm of general international law
has been established.®* Hence it is not entirely
clear what conduct on the part of the responsible
state would fall within the scope of a possible
particular legal consequence of lifting immunity.
States should in any event define what breaches
of peremptory norms of general international law
and what conduct of states fall within the scope of
a further particular legal consequence.

(f) The Netherlands should realise that, if it works
towards the lifting of immunity as a particular
legal consequence, it will have to apply this rule
consistently. To maintain its international
credibility, it must refrain from applying double
standards. The Netherlands will also therefore
have to take steps to lift the immunity of state
property belonging to ‘friendly’ states involved in
serious breaches of peremptory norms of general
international law. In other words, a rule providing
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for the lifting of immunity as a particular legal
consequence could present serious complications
for Dutch foreign policy.

- PartV
Alternative ways of providing compensation

For the reasons given in the previous section, the
CAVV does not recommend taking steps, at least
unilaterally, to work towards the development of
the law in such a way as to establish a further
particular legal consequence, namely the setting
aside of immunity of state property in the event
of serious breaches of peremptory norms of
general international law, in addition to the legal
consequences set out in article 41, paragraphs 1
and 2 of the ARSIWA. It is clear to the CAVV that
the current request for advice is connected with
its recent advisory report no. 48 concerning the
confiscation of frozen financial assets of the
Central Bank of Russia and possible ways in
which these assets can be used for the benefit of
Ukraine. In this part, the CAVV will therefore
(once again) briefly consider the scope for
compensating Ukraine under the law as it stands.

It is important to reiterate here that Russia has an
obligation, on account of its aggression, to bring
to an end its breaches of international law and
make reparation to Ukraine in the form of
restitution and compensation. Owing to the
serious breach(es) of the peremptory prohibition
of aggression, all other states besides Ukraine as
the injured state, are also entitled to invoke the
responsibility of Russia and claim cessation of its
violations and reparation for the benefit of
Ukraine or beneficiaries of the breached
obligation(s) (article 48, paragraph 2 of the
ARSIWA). The CAVV also stated in its previous
advisory report that taking countermeasures in
the general interest is, in principle, an option that
is open to other states.5

In its previous advisory report, the CAVV noted
that the macro-financial assistance to Ukraine
does not seem to be provided directly for the
purpose of reparation and compensation,® nor
does it appear to be specifically earmarked for
strengthening Ukraine’s military capabilities.
Under the rules of state responsibility, any
confiscation of the frozen financial assets of the
Central Bank of Russia could, in principle, result
in those assets being used to pressure Russia to
bring to an end its violations® or to compensate
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Ukraine and its inhabitants.®> The CAVV believes
that it would be more appropriate for assets to be
used for compensation purposes than for
strengthening Ukraine’s military capabilities. That
is because, in the event of a ceasefire or peace
agreement, Russia’s obligation to cease its
violations will end,* but the obligation to pay
compensation will continue.

The CAVV therefore considers that the appropriate
course of action would be to establish an
international compensation mechanism to assess
and pay compensation claims submitted by
Ukraine and its people against Russia. The
establishment by the Council of Europe of the
Register of Damage Caused by the Aggression of
the Russian Federation against Ukraine represents
a first step in this direction. Article 2.5 of the
Statute of the Register provides that a possible
next step could be the establishment of an
international compensation mechanism in the
form of a claims commission.®” Discussions about
this have already been held in four preparatory
meetings,* and negotiations are expected to lead
to a treaty to be adopted within the Council of
Europe establishing a Claims Commission for
Ukraine.®

The establishment of a claims commission
normally takes place with the consent of the states
concerned,’” but Russia’s consent is obviously
hardly likely to be forthcoming as matters stand
at present. One of the few situations in which such
consent was given, in any event nominally, was by
Iraq for the establishment of the United Nations
Compensation Commission and the associated
Compensation Fund by the UN Security Council.”
The legal basis for the United Nations
Compensation Commission and the Compensation
Fund thus lay not only in Iraq’s assent to
Resolution 687, but also in binding decisions of
the Security Council in the exercise of its powers
under Chapter VII of the UN Charter.”” However,
this last option cannot be pursued in this case as
Russia is a permanent member of the UN Security
Council and can exercise its veto to block all
substantive and binding decisions on this point.

The Achilles heel of any compensation mechanism
that is established will be in raising sufficient
resources and financial contributions to enable
any compensation awards to be paid out. In the
case of Iraq, this was achieved by using the
contributions arising from the export of oil and
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petroleum products to finance the fund, as
determined by the UN Security Council.” It
should be noted that the Security Council did not
decide to confiscate Iraq’s official assets abroad,
some of which were already frozen, in order for
them to be used to pay compensation for damage
suffered. In principle, consideration could be
given to a similar arrangement under which
profits made by private parties trading with
Russian companies are diverted to the
corresponding fund. The disadvantage of such an
arrangement would be that it could not be made
binding on Russia and other states, and would
therefore be highly dependent on the extent to
which states participate in a future treaty.”

Alternatively, the fund could be financed by
voluntary contributions from the future parties
to the treaty, but as Russia cannot be expected to
be willing to fulfil its compensation obligations,
the financial risk would then rest entirely with
states that are prepared to contribute. Another
consideration is that the amount of any
contributions is bound to remain uncertain as
budgetary authority within states is invariably
vested in parliament. Moreover, the damage
inflicted on Ukraine and its people by the Russian
aggression is so severe and widespread that the
level of the compensation awards will be
unprecedented.

The CAVV therefore understands why thoughts
are turning to using the frozen financial assets of
the Central Bank of Russia to finance the fund
and compensate Ukraine and its people. In its
previous advisory report, the CAVV indicated that
there is in any event a presumption that central
bank assets are covered by the immunity of state
property, and that whether this also applies in the
case of the extraordinary revenues generated by
the freezing of the Russian assets will depend on
their ownership.’® In this context, the CAVV
would reaffirm its previous position that Russia’s
aggression justifies taking countermeasures in
the general interest.”” The freezing of the Central
Bank of Russia’s financial assets therefore poses
no legal problems here, since such a measure is
of a temporary nature and is reversible.”

On the subject of the possible confiscation of the
Russian assets, the CAVV pointed out that
confiscation is, in principle, an irreversible
measure since it entails the transfer of
ownership. But, as the CAVV added, financial

Particular legal consequences of a peremptory norm of general international law

assets should be considered fungible owing to
their monetary nature and it could therefore be
argued that in this specific case the measure is
after all reversible.”” However, in its previous
advisory report, the CAVV did indicate that
invoking confiscation as a countermeasure might
not be aimed at achieving the object of
countermeasures as formulated by the ILC in
article 49, paragraph 1 of the ARSIWA.® That
object is to induce a responsible state to comply
with its obligation to bring to an end its violations
and make reparation. As confiscation could
possibly result in Russian assets being transferred
to Ukraine or used to pay compensation, it would
not be aimed at inducing Russia to comply with its
obligations, but at implementing those obligations
without Russia’s cooperation. Since confiscation
would therefore pursue an object not envisaged
by the ILC, the CAVV indicated that relying on
countermeasures to justify confiscation may be
open to legal challenge.?! The CAVV also discussed
the possibility of confiscated assets remaining in
the hands of the confiscating states and being
used as collateral for loans to Ukraine to satisfy
Russia’s obligation to pay compensation, so that
the confiscation could still be reversed in the
event of a potential agreement on reparation.®
Similarly, the confiscated assets could be used as
collateral for financial contributions to the fund,
which could pay compensation to Ukraine and its
inhabitants pursuant to decisions to be taken by
the Claims Commission for Ukraine.
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Conclusion and advice

In this advisory report, the CAVV has considered
whether a development of the law under

article 41, paragraph 3 of the ARSTWA would

be legally expedient (desirable), particularly
whether further particular legal consequences
can be attached to the commission by a state

of a serious breach of a peremptory norm of
general international law. In this connection the
CAVV focused mainly on addressing the lifting of
immunity from execution of the property of the
state concerned.

The CAVV has arrived at the following
conclusions and recommendations:

1 Under article 41, paragraphs 1 and 2 of the
ARSIWA, states have three obligations when
responding to serious breaches of peremptory
norms of general international law, including
a breach of the prohibition of aggression,
namely: (1) the obligation to cooperate in
order to bring the breach to an end, (2) the
obligation not to recognise as lawful the
situation created by the breach, and (3) the
obligation not to render aid or assistance
in maintaining that situation. In article 41,
paragraph 3 of the ARSIWA, the ILC explicitly
left open the possibility that the law could
develop with regard to further particular legal
consequences.

2 Inits draft conclusions adopted in 2022 on
identification and legal consequences of
peremptory norms of general international
law, the ILC did not provide further
clarification about development of the law
under article 41, paragraph 3 of the ARSIWA.
It did not give any further consideration to
the subject of particular legal consequences
regarding state immunity that may have
developed since 2001.

3 Under current international law, the lifting
of state immunity does not constitute a
particular legal consequence of a serious
breach of a peremptory norm of general
international law. Such a legal consequence
will only occur if a rule of international law
develops on this matter.

Particular legal consequences of a peremptory norm of general international law

4 The CAVV recognises that reasons may
conceivably exist for attaching new particular
legal consequences, such as the lifting of
immunity, to serious breaches of a limited
category of peremptory norms of general
international law, for example for the sake
of the realisation and the effectiveness of
international law. Nonetheless, the CAVV
considers that a development of the law
that amounts to the lifting of state immunity
from execution in the event of breaches of
peremptory norms of general international
law would not be desirable or plausible for
several reasons:

a Immunity and sovereignty are
fundamental principles of public
international law that cannot simply,
without proper cause, be called into
question.

b Widespread, representative and consistent
state practice legally accepted by states is
required for the law to develop.

¢ Such a development of the law could
enable other states to disregard the rules
of state immunity and confiscate Dutch
state property and official financial assets
on the basis of alleged serious breaches of
peremptory norms of general international
law by the Netherlands.

d The lifting of state immunity constitutes an
additional form of self-help by states, which
puts further pressure on the multilateral
nature of the international legal order.

e In the case of some peremptory norms
of general international law, neither
their scope nor their content has been
established. Hence, it is not entirely clear
what conduct on the part of responsible
states would fall within the scope of a
possible particular legal consequence of
lifting immunity.

f If the new norm materialises, the
Netherlands will also have to take steps
to lift the immunity of state property
belonging to ‘friendly’ states involved in
serious breaches of peremptory norms
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of general international law. Such a tyd
norm could therefore present serious \ 7%
complications for Dutch foreign policy. )

5 The Netherlands, together with like-minded
states, could work towards concluding a treaty
that has regional scope, for example within
the Council of Europe, or to the formation of a
customary law norm that provides for further
particular legal consequences, such as the
lifting of immunity in the event of breaches
of peremptory norms of general international
law. However, norms included in such a treaty
or formed through customary law could not
be invoked against third states that have
not ratified the treaty or do not support the
customary law norm.

6 Inits advisory report no. 48, the CAVV already
observed that confiscation of foreign state
property could possibly be justified as a
countermeasure in the general interest. In this
regard, confiscation of financial assets can,
in principle, be seen as a reversible measure.
Confiscation, or the use of such assets as
collateral for a loan, could generate financial
resources for a fund that pays compensation
to Ukraine and its citizens.

7 Inits advisory report no. 48, the CAVV
noted that invoking the right to take
countermeasures in order to justify
confiscation may be open to legal challenge
because, in the event of confiscation,
Russia would not be induced to comply
with its international legal obligation to
make reparation. That obligation would
be implemented through confiscation
without Russia’s cooperation. This would
entail pursuing an object not envisaged for
countermeasures by the ILC in the ARSIWA.
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