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Introduction

In the political and public debate, there is a serious lack of clarity about the precise legal nature

and substance of the obligation of third states, such as the Netherlands, to prevent genocide.

For that reason, the Advisory Committee on Issues of Public International Law (CAVV) decided that it
is desirable to issue an advisory report concerning this matter on its own initiative. The Netherlands,
which has a constitutional obligation to promote the development of the international legal order,?
can be expected to respond appropriately when a situation involving a serious risk of genocide arises.
The purpose of this advisory report is to set out the relevant parameters.

The CAVV read the Minister of Foreign Affairs’ letter to parliament of 4 July 2025, in which the minister
presented to the House of Representatives the solicited and unsolicited legal advice received by the
government concerning compliance by the Netherlands with the Convention on the Prevention and
Punishment of the Crime of Genocide (Genocide Convention).®? Appended to that letter was a copy of a
decision note drafted by the Legal Affairs Department advising the minister to ask the CAVV to issue
an advisory report about the scope of the obligation to prevent genocide. The CAVV read the decision
note and the accompanying draft request for advice. The CAVV did not receive this request from the
minister.* Since the CAVV had already decided to draw up an advisory report on its own initiative
regarding the specific obligation that rests on third states to prevent genocide, the CAVV has not
answered the exact questions contained in the draft request for advice. However, there is significant
overlap between those questions and the questions identified by the CAVV.

The CAVV has previously advised the government on international law in relation to genocide.

In 2017, the CAVV and the then External Adviser on Public International Law (EVA) worked together to
prepare a joint advisory report on the scope for and the significance and desirability of the use of the
term ‘genocide’ by politicians.® In that report, the CAVV briefly touched on the obligation to prevent
genocide, stating that ‘the obligation to prevent has not as yet been fully defined’ and that ‘the precise
substance of the obligation and in particular what types of preventive actions and measures states

are expected to take remain largely unspecified’.°In that advisory report, the CAVV did not specify the
obligations of third states or the substance of the obligation to prevent genocide. The CAVV will do so
in the present report.

The present advisory report is structured as follows. Section 1 sets out the scope and limitations of
this advisory report. Section 2 describes the legal framework governing the obligation that rests

on third states to prevent genocide. Section 3 addresses the nature of the obligation, and section 4
discusses which measures third states can take to discharge the obligation. The report concludes with
a summary of its recommendations.

The CAVV adopted this advisory report on 21 July 2025.

The obligation of third states to prevent genocide
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-1
Scope and limitations of the advisory report

This advisory report concerns the obligation

to prevent genocide. Consequently, it does

not address the obligation to prevent other
international crimes, such as war crimes and
crimes against humanity. This is because the
obligation to prevent international crimes clearly
has a legal basis in the Genocide Convention,

but only in so far as that obligation relates to
genocide.” Furthermore, that convention requires
that disputes be submitted to the International
Court of Justice (ICJ]).® At present there is a

case pending before the IC] regarding possible
violations of the obligation to prevent genocide.’

Furthermore, the advisory report is limited to the
obligations of third states that are party to the
Genocide Convention. Third states are all states
other than those directly involved in a genocide.
The latter category of states mainly comprises
states with respect to which it is likely that
genocide is being committed in their territory or
in territory over which they exercise effective
control, states that are occupying foreign
territory, and states with respect to which it is
likely that they or their citizens are involved in
acts of genocide.

The present report does not address obligations
of non-state actors in third states, such as
businesses or individuals.

It focuses instead on the obligation that rests on
third states to prevent genocide. Consequently, it
does not examine the possible obligations of third
states to punish genocide, nor does it address the
criteria for determining third-country complicity
in genocide.®

Lastly, rather than examining a specific situation,
this advisory report more broadly examines all
situations in which genocide occurs or could
occur in the future, or in which, at any rate, there
is a serious risk of genocide occurring.

-2
Legal framework

The obligation to prevent genocide is codified in
the Genocide Convention.' The convention was
concluded in 1948 and entered into force in 1951.
At present 153 states, including the Netherlands,
are parties to the convention. Among other

The obligation of third states to prevent genocide

things, it imposes an obligation on states parties
to prevent the crime of genocide. The scope of
this obligation was clarified by the IC] in 2007 in
the Bosnia Genocide case.'

Article I of the Genocide Convention provides
as follows: ‘The Contracting Parties confirm that
genocide, whether committed in time of peace or
in time of war, is a crime under international law
which they undertake to prevent and to punish.’
The ICJ considered that the duty to prevent
genocide is linked to states parties’ duty to
punish perpetrators of genocide.'® It recognised
that punishing individual perpetrators can be
one of the most effective means of preventing
genocide.' Nevertheless the duty to prevent
genocide is a separate obligation, with its

own substance and scope.' In addition to the
distinction between prevention and punishment,
the ICJ also considered that there is a difference
between violating the obligation to prevent
genocide and complicity in genocide. According
to the ICJ, complicity in genocide requires that
some action has been taken, while the failure to
prevent results from omission.'¢

Article VIII of the Genocide Convention contains
the only other reference to the prevention of
genocide: Any Contracting Party may call upon
the competent organs of the United Nations to
take such action under the Charter of the United
Nations as they consider appropriate for the
prevention and suppression of acts of genocide
or any of the other acts enumerated in article III.’
The ICJ has noted that the obligation to prevent
extends beyond action taken by organs of the
United Nations as referred to in article VIII."

In situations in which a UN organ, such as the
Security Council or the General Assembly, takes
action to prevent genocide, states parties remain
bound by their individual obligation to prevent,
as referred to in article I.

In the Bosnia Genocide case, the IC] set out several
characteristics of the prevention obligation,
including its normative nature, the circumstances
that trigger its application, its scope and its
substantive content. Within the framework

of the Genocide Convention, the obligation to
prevent genocide is an obligation erga omnes
partes.'® Each state that is a party to the Genocide
Convention therefore has this obligation towards
every other state party, which in concrete terms
means that each state party has an interest in
compliance with the convention and can invoke
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the responsibility of another state party.’ The
Genocide Convention thus generates a network of
obligations and correlative rights between states
parties.?

While each state party has an individual
obligation to prevent genocide, in practice
states parties must act jointly or concurrently in
order to be effective. However, any state party
has a duty to act, even if, on its own, it does not
have the capacity to prevent genocide from
taking place. The IC] has explained that a state
party could be in breach of its obligation even
if a specific preventive measure taken by that
state would not have been sufficient to prevent
genocide from being committed (if that could
even be proved).?! The IC] considered that: ‘the
possibility remains that the combined efforts of
several States, each complying with its obligation
to prevent, might have achieved the result —
averting the commission of genocide — which
the efforts of only one State were insufficient to
produce’.?? The obligation to prevent genocide
therefore does not relieve a state party of
responsibility for failing to take preventive
measures.

The obligation to prevent is not just an obligation
to prevent the commission of genocide (article

III (a), Genocide Convention). The CAVV takes
the view that this obligation on states parties
also applies to any preparatory acts, such as
direct and public incitement to commit genocide
(Article III (c), Genocide Convention).? In the
Bosnia Genocide case, the IC] clarified that the
obligation to prevent genocide includes a duty to
take deterrent measures against those suspected
of preparing genocide.* This obligation therefore
applies to preparatory acts as well as the
commission of genocide.

The obligation to prevent genocide arises at

the instant the third state learns of or should
normally have learned of, and is thus aware of
or should normally have become aware of,* the
existence of a serious risk that genocide will be
committed.?® This entails actual or constructive
awareness. This is a matter of evidence.?” The
ICJ does not explain what exactly constitutes
constructive awareness. It can be inferred from
the ‘due diligence’ character of the obligation
to prevent genocide that a state is meant

to take steps to acquire information from a
combination of sources.?® In concrete terms,
awareness of the existence of a serious risk of
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genocide can be inferred from sources such as
UN reports, from decisions of the ICJ in cases
involving the commission of genocide,? from
diplomatic notes, news items, posts and videos
on social media, reports published by NGOs such
as the International Red Cross and Amnesty
International, and from answers to questions in
parliament.*

Factors that point to the existence of a serious
risk of genocide include the existence of acts that
could constitute material elements of the crime
and are directed against a protected group, the
existence of a plan, policy or pattern of conduct
that could point to the intent to bring about

the destruction of the group, dehumanising
statements, or ethnic cleansing as part of actions
that constitute a material element.

The obligation to prevent genocide arises at

the instant that the state learns of, or should
normally have learned of, the existence of a
serious risk that genocide will be committed,
but breach of that obligation occurs and
responsibility arises only once it is established
that a genocide was actually committed.*> There
is therefore a distinction between the instant the
obligation to prevent arises and the moment at
which it can be established that a breach of that
obligation has arisen.

To date the IC] has only once established that a
genocide was committed, namely in the Bosnia
Genocide case, and this is also therefore the only
case in which the ICJ found a corresponding
violation of the obligation to prevent genocide.
There are a number of other cases currently
pending before the ICJ in which states have made
allegations of genocide, but the ICJ has not yet
made a determination of genocide.* In some
recent cases the IC] has indicated provisional
measures requiring the states concerned

to prevent genocide.* If the IC] determines

that there is a real and imminent risk that

rights under the Genocide Convention will be
irreparably harmed, it may be assumed that a
‘serious risk of genocide’ exists and the obligation
to prevent has arisen.*

-3
Nature of the obligation to prevent genocide

The obligation to prevent genocide applies to
every state party to the Genocide Convention®¢
and is an obligation of conduct, not of result.
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Third states have a due diligence obligation,
which means that the measures a state needs

to take in order to comply with that obligation
will depend on the actual situation.®’ The ICJ has
clarified that the obligation must be interpreted
within the specific context of the convention and
the case under consideration.®®

The IC] found in the Bosnia Genocide case

that ‘responsibility is however incurred if the
State manifestly failed to take all measures to
prevent genocide which were within its power,
and which might have contributed to preventing
the genocide.”™ This general interpretation of
responsibility is related to the humanitarian
purpose of the convention and the fact that

the prohibition of genocide is a peremptory
norm of general international law (jus cogens
norm) that entails erga omnes obligations.”’ As a
consequence, the obligation to prevent genocide
has a certain ‘gravity’.*! This has consequences
regarding how the obligation to prevent genocide
is fulfilled and regarding accountability for the
measures taken. The CAVV considers it important
for third states to publicly account for the way in
which they discharge their obligation to prevent
genocide.” Public accountability is part of the
obligation to prevent the violation of a jus cogens
norm. The CAVV realises that the way in which

a state publicly renders account will vary from
country to country, and may depend on many
factors, including democratic scrutiny of the
government, a free press and an independent
judiciary.

In contrast to due diligence obligations in
international human rights law, in the Genocide
Convention there is no judicial or quasi-judicial
monitoring mechanism that has further
elaborated upon the scope of the obligation.*’
The requirement for states parties to publicly
account for their discharge of the obligation can,
to a certain degree, compensate for the lack of an
oversight mechanism.

-4
Measures to prevent genocide

It cannot be said in the abstract which measures
states parties are required to take to prevent
genocide.* In general, states parties have an
obligation ‘to employ all means reasonably
available to them, so as to prevent genocide so far
as possible’; a state party incurs responsibility

The obligation of third states to prevent genocide

if it ‘manifestly failed to take all measures to
prevent genocide which were within its power, and
which might have contributed to preventing the
genocide.” The measures concerned must have a
deterrent effect on those committing or likely to
commit genocide.*®

The capacity to exert influence requires an
assessment in concreto in each case and depends
on multiple factors and parameters.?’ The

ICJ refers to the geographical distance of the
state concerned from the scene of the events,
and the strength of the political ties and other
links between the authorities of that state and
the main actors in the events.*® A state party’s
particular legal responsibility vis-a-vis another
state or group due to a past colonial relationship
or other ties that engender a particular
responsibility for that state or group also plays a
role.® In the CAVV’s opinion this means that there
is a connection between the degree of influence
(be it economic, political or military) and the
extent to which this obligation compels a state to
take concrete action.

Whether or not a third state has acted in
accordance with the due diligence requirement
will in many cases depend on the relationship of
that third state with the state that is the source
of the serious risk of genocide.>® The rationale
behind this is that, if the relationship with the
state that is the source of the risk is good, a
measure to prevent genocide will carry more
weight and therefore be more effective. An
assessment in concreto will be required in each
case. For example, a situation could arise in
which a third state that is geographically close
to the scene of the events is unable to exert any
influence, while a third state located further
away is able to do so.>* An obligation to prevent
genocide also arises for third states which
themselves do not have strong political, military
or economic ties but whose combined efforts, for
example within the framework of an influential
regional organisation such as the EU, could
nevertheless influence events.’? The obligation
to prevent genocide is then fulfilled collectively,
although it remains the case that individual
states have a duty to take the initiative to draw
attention to the issue at the international or
regional level.

As a result of the obligation to prevent genocide,
a third state may be required in specific cases
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to characterise and condemn violations that
indicate (a serious risk of) genocide as such.*
The third state can then be expected to publicly
explain which measures it is taking or intends
to take to prevent genocide and why it believes
those measures will be effective.

If diplomatic efforts — in the public eye and
behind the scenes — prove ineffective, the
obligation to prevent genocide requires states to
change course and increase diplomatic pressure.
After all, the obligation to prevent genocide
requires that measures be effective and have

a deterrent effect. If a third state, due to close
economic, political and military ties, has a set

of instruments at its disposal with which it can
exert influence, it must use them to increase
pressure.

The CAVV provides below a non-exhaustive
overview of measures that it considers possible.
The measures are presented in order of
increasing severity, from mild to severe, from
diplomatic to legal, from declaratory policy to
action. These measures can be considered by
the Netherlands both independently and in the
framework of the EU.

Diplomatic methods include naming and
shaming: this entails expressing criticism of the
unacceptable practices in the state concerned
through public channels, such as press
statements and social media posts** and possibly
presenting the issue to international institutions
(such as the Special Adviser to the UN Secretary-
General on the Prevention of Genocide,* the

UN Human Rights Council and its Special
Rapporteurs, UN bodies such as the General
Assembly and the Security Council®®) or regional
entities (for example the African Union Special
Envoy on the Prevention of Genocide and Other
Mass Atrocities).”” The resolutions or reports of
these institutions can influence the reputation
and international status of the state concerned.®
In addition, a third state can lodge a diplomatic
protest,*” either directly or through diplomatic
channels. The Dutch ambassador in the country
concerned can deliver a diplomatic note to or
undertake a démarche at the Ministry of Foreign
Affairs of that state;® or the ambassador of that
country can be summoned by the Dutch Minister
of Foreign Affairs. A stronger variant of this
would be to recall the Dutch ambassador for
consultations.®

The obligation of third states to prevent genocide

Acts of retorsion are measures which, though
unfriendly, are not unlawful,* such as imposing
or tightening visa requirements (including
increasing the costs and making procedures
more onerous), revoking overflight rights, not
awarding government contracts (in so far as
this is lawful under WTO law), imposing entry
restrictions or bans on specific individuals,%
refusing to supply arms or other military
equipment,® discouraging investments in the
state concerned (for example by not providing
consular assistance to companies that invest in
that state), or suspending a convention if this is
allowed under the terms of the convention (for
example if the convention contains a human
rights clause).

Another option is taking countermeasures

or reprisals. These are measures that are in
themselves unlawful, but that become lawful
when they are taken as a proportionate response
to induce a state that has violated international
law to comply with its legal obligations.® Such
measures may include non-compliance with
particular treaty obligations or the freezing of
certain assets.

Lastly, a state can bring proceedings against
another state before the ICJ, provided that both
are parties to the Genocide Convention and
have not lodged a reservation excluding the
jurisdiction of the ICJ.% As part of a prevention
strategy it may be appropriate to support
international justice mechanisms such as the
International Criminal Court (ICC). A state that is
party to the Rome Statute of the ICC could refer
a situation in another state to the ICC Prosecutor
under Article 14 of the Rome Statute.

In closing, the CAVV notes that third states, when
faced with comparable situations involving a
serious risk of genocide, must be consistent

in speaking out and taking measures. It is
important to practice consistency and not uphold
double standards, to ensure the effectiveness of
measures and interventions, the credibility of

third states and the integrity of international law.
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Conclusion and advice

In this advisory report, the CAVV has

examined the nature and substantive content
of the obligation of third states, such as the
Netherlands, to prevent genocide. On the basis
of this examination, the CAVV has arrived at the
following conclusions and recommendations:

1 Every third state that is a party to the
Genocide Convention has an individual
obligation to prevent genocide, wherever in
the world there is a serious risk that genocide
will be committed.

2 A third state has a duty to act even if, on its
own, it does not have the capacity to prevent
a genocide from taking place.

3 A third state may be held responsible for
breaching the obligation to prevent genocide
only if a genocide actually takes place.

The state incurs responsibility if it manifestly
fails to take measures to prevent genocide.

4 The obligation to prevent genocide arises at
the instant that the third state becomes aware
of, or should normally have become aware of,
the existence of a serious risk that genocide
will be committed. If the IC] determines
that there is a real and imminent risk that
rights under the Genocide Convention will be
irreparably prejudiced, then it may be
assumed that a ‘serious risk of genocide’
exists.

5 The obligation to prevent genocide has a
certain ‘gravity’. This has implications for
how the obligation to prevent genocide is
fulfilled and for accountability for the
measures taken. The third state can be
expected to publicly account for the way in
which it has discharged its obligation to
prevent genocide.

6 The duty that rests on the third state is a
due diligence obligation and is dependent on
its capacity to exert influence on persons
likely to commit, or already committing,
genocide. The state is required to employ
all means reasonably available to it to prevent
genocide. This will vary from state to state
and from case to case.

The obligation of third states to prevent genocide

7 Third states are required to take measures
that are likely to have a deterrent effect on
those suspected of committing or preparing
to commit genocide. The capacity to exert
influence depends on multiple factors.

An assessment in concreto must be made

in each case. As a rule, more can be expected
of a third state that has strong ties and a good
relationship with the state that is the source
of the risk of genocide.

8 International law has no clear or fixed rules
prescribing which measures should be taken
to prevent genocide. Third states must
assess on a case-by-case basis the adequacy
and effectiveness of the measures to be
taken. Measures of increasing severity can be
taken, ranging from mild (diplomatic
measures) to severe (retorsion and reprisals).
If certain measures appear to lack a deterrent
effect, the state concerned should take more
far-reaching measures, provided it has the
capability to do so.

9 Third states, when faced with comparable
situations involving a serious risk of genocide,
must be consistent in speaking out and taking
measures.

Although this report addresses only the
obligation to prevent genocide, the CAVV would
note that third states may also have obligations
to prevent other international crimes, such as
crimes against humanity and war crimes.%’

They also have a duty to ensure that they are not
complicit in these crimes and do not contribute to
them in another way.5®
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List of abbreviations

CAVV
Advisory Committee on Issues of Public International Law

EVA
External Adviser on International Law

Genocide Convention
Convention on the Prevention and Punishment of the Crime of Genocide

IC]
International Court of Justice

ILC
International Law Commission

ICC
International Criminal Court

UN
United Nations

WTO
World Trade Organization
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